
Administrator
Text Box
 

Administrator
Text Box
 

Administrator
Text Box
 

Administrator
Stamp

Administrator
Text Box
 



Administrator
Text Box
 

Administrator
Text Box
 

Administrator
Text Box
 



Administrator
Text Box
 

Administrator
Text Box
 



Administrator
Text Box
 

Administrator
Text Box
 

Administrator
Text Box
 



Administrator
Text Box
 

Administrator
Text Box
 

Administrator
Text Box
 



Page 6 of 12 

makes his services available to the general public. 

(19) RIGHT TO FIRE. An employee can be fired by an employer. An independent 
contractor cannot be fired so long as he produces a result that meets the 
specifications of the contract. 

(20) RIGHT TO QUIT. An employee can quit her job at any time without incurring 
liability. An independent contractor usually agrees to complete a specific job and 
is responsible for its satisfactory completion or is legally obligated to make good 
for failure to complete it. 

Section 101.5.4. Effect of Recharacterization as Employee 

When a worker who has been treated as self-employed is reclassified as an employee, he is 
no longer subject to self-employment tax. See Kleinrock's Analysis Section 61.4. Instead, he 
is liable for social security and Medicare taxes, which are imposed at a lower rate, since the 
employee's portion of these taxes is one half the self-employment tax. See Kleinrock's 
Analysis Section 102.2 for discussion of who is liable for social security and Medicare. 

COMPLIANCE TIP: Beginning with tax year 2007, employees who have been 
misclassified as independent contractors use Form 8919, Uncollected Social 
Security and Medicare Tax on Wages, to figure and report the employee's share 
of uncollected social security and Medicare taxes due on their compensation. 
Using Form 8919 allows the employee's social security and Medicare taxes to be 
credited to the employee's social security record. 

OBSERVATION: A worker who is reclassified as an employee also loses the ability 
to deduct business expenses on Schedule C, since employee expenses are 
deductible only on Schedule A (and are subject to the 2 percent floor). See 
Kleinrock's Analysis Section 45.2. See Planning Article, 

The employer is liable for the social security and Medicare taxes and income taxes that 
should have been withheld as well. Code Section 3509. See f leinyck's Analysis Section 
101.5.5 for a discussion of employer liability. 

Section 101.5.5. Employer Liability 

A proper determination of the status of an individual providing services as either an 
employee or independent contractor is of serious consequence to an employer. I f  an 
employer erroneously classifies an employee as an independent contractor and has no 
reasonable basis for doing so, the employer is liable for taxes determined under the income 
tax and social security and Medicare tax withholding provisions. Code Section 3509. Further, 
the individual person responsible for withholding and paying over the tax to the IRS could be 
held personally liable for a penalty equal to the amount of taxes that should have been paid. 
Code Section 6672. The determination may also affect any retirement or benefits plans 
maintained by the employer. See Planning Article, 

I f  the employer had a reasonable basis for not treating an individual as an employee, 
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